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The globalization of the securities markets and rapid technological advancement 
have made international financial markets law an increasingly important area of 
regulation, practice, and scholarly research. Yet more indepth analysis of the dif
ferences of financial markets law and securities law, in particular, remains unex
plored to explicate for underlying reasons for divergence. This study contributes to 
the stream of literature comparing securities law in the EU and the U.S. The find
ings suggest that differences in securities law arise from differing investor bases and 
different levels of integration of capital markets. Prohibition on trading on inside 
information in the EU is more recent but more extensive whereas the U.S. approach 
is older and more limited in scope.

1. INTRODUCTION
The globalization of the securities markets and rapid technological advance-
ment have made financial markets law and securities law, in particular, in 
international context an increasingly important area of regulation, practice, 
and scholarly research. To study securities law in comparative context pegs the 
questions to what extent do we talk about the same phenomenon of ‘securitities 
law’ in different jurisdictions and for the purpose of this study, in the EU and 
the U.S. Is an American ‘security’ sufficiently similar to its EU counterpart that 
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from the University of Helsinki and a Bachelor’s and Master’s Degree in Economics and 
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a comparison of securities law yields sufficiently fruitful results or are we simply 
doomed to a comparison of ‘apples and oranges’? Related to this Lundmark 
has noted that, ‘it is hoped that future scholars will take a more nuanced view 
of [...] the supposed divide between the common law and the civil law worlds 
without forgetting that all legal systems in both of these traditions have far more 
in common with each other than not’.1 In the spirit of Lundmark’s exhortation 
to give heed to the similarities, this study attempts to map differences in secu-
rities law in the EU and the U.S. as well as to explicate for underlying reasons 
for divergence.

This study adds to the stream of comparative legal literature on financial 
markets by comparing securities law in the EU and the U.S. Previous studies 
have concentrated on comparing some aspects of securities law such as develop-
ments of internal capital markets and insider trading in comparative context.2 
This study sheds light to previously unanswered questions by drawing conclu-
sions about differences between securities law in the EU and in the U.S. The 
guiding research question of this study is following: to what extent do securities 
law in the European Union and in the United States differ? In addition to detect-
ing differences concerning securities law, I also aim to address the following 
research question: what possible factors explain differences of securities law in the 
European Union and in the United States? Whereas the first research question 
mainly focuses on what are the differences, the second research question is 
about why, specifically, which reasons might explain the divergence. With such 
formulation of the research questions, both questions act in a symbiotic rela-
tionship complementing each other.

The main academic contributions of this study include systemizing differ-
ences of securities law in the two jurisdictions with an emphasis on attempting 
to explicate the findings drawing on a pool of possible explanatory factors at 
play. I find that some of the differences in securities law stem from differences in 
investor base and differing levels of integration of capital markets. Prohibition 

1 T. Lundmark, ‘Charting the Divide between Common and Civil Law’ (Oxford University 
Press 2012) p. 436.

2 For comparative financial markets law studies, see e.g. T. Boskovic, C. Cerruti, and M. Noel, 
‘Comparing European and US securities regulations: MiFID versus corresponding US regu-
lations’ (The World Bank 2009) who compared the EU and U.S. securities regulatory frame-
work and C. Stoltenberg et al.’s, ‘The Past Decade of Regulatory Change in the US and 
EU Capital Market Regimes: An Evolution from National Interests toward International 
Harmonization with Emerging G-20 Leadership’ (2011) 29 Berkeley Journal of International 
Law 577 (2011) study where they compared the developments of internal capital markets 
in the U.S. and the EU. For a comparative study on the different theoretical underpinnings 
of insider trading in the EU and the U.S., see M. Ventoruzzo, ‘Comparing Insider Trading 
in the United States and in the European Union: History and Recent Developments’ (257) 
European Corporate Governance Institute (ECGI)-Law Working Paper, (2014) p. 125.
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on trading on inside information in the EU is more recent but more extensive 
whereas the U.S. approach is older and more limited in scope.3

Since securities law in the EU and the U.S. will be explored for differences, 
the very setting of this study is comparative. Without delving deeper into the 
scholarly debate on the exact nature of comparative law, in this study I will 
regard comparative law both as a research method and as an academic disci-
pline.4 I will employ a comparative research method to align the aim and the 
research questions with the methodology of this study.5 To be more precise, 
I will follow a modified version of Siems’ four-phase model of a comparative 
study.6 Having first decided on the research questions and the legal systems 
under comparison, I will focus on some of main characteristics of securities 
law in the EU and in the U.S., namely what constitutes a security in each 
jurisdiction and how inside information is regulated. I will focus on written 
authoritative texts from the EU and the U.S. I will refer to legislation but also 
to court cases mostly from the European Court of Justice (CJEU) and the U.S. 
Supreme Court. To complement understanding of securities law and to avoid 
the pitfall of reducing the analysis to mere case law journalism, I will also review 
legal research covering doctrine on EU law and U.S. law when necessary.7 The 
description of the laws is followed by an analysis of possible reasons for detected 
differences.

2. SECURITIES LAW IN THE EU
Creating a single internal market by removing barriers to the free movement 
of goods, persons, services, and capital between EU member states constitutes 

3 M. Ventoruzzo, ‘Comparing Insider Trading in the United States and in the European 
Union: History and Recent Developments’ (257) European Corporate Governance Institute 
(ECGI)-Law Working Paper, (2014) p. 125.

4 For a discussion on the nature of comparative law as a research branch or a method, see e.g. H. 
Gutteridge, ‘Comparative law: an introduction to the comparative method of legal study and 
research’, vol 1 (2nd edn, 1949), pp. 4–5, and more recently, J. Husa, ‘A New Introduction 
to Comparative Law’ (Hart Publishing 2015) p. 17.

5 Prominent legal scholars have emphasized that instead of a comparative law method, we 
should view comparative law as a bundle of comparative law methods (E. Örücü, ‘Meth-
odology of comparative law’ in Smits, Jan (ed), Elgar Encyclopedia of Comparative Law, 
Second Edition (Edward Elgar Publishing 2006) pp. 445–446. The comparative law method 
deployed in this study is only one of many possible methods to label under ‘comparative law 
method’.

6 M. Siems, ‘Comparative law’ (Cambridge University Press 2018) p. 15.
7 P. Schlag, ‘Spam jurisprudence, air law, and the rank anxiety of nothing happening (A report 

on the state of the art)’ 97 The Georgetown Law Journal (2009) p. 821 has heavily criticized 
U.S. legal research for its excessive focus on commenting on judicial decisions. R. van Gestel 
and H. Micklitz, ‘Why Methods Matter in European Legal Scholarship’ 20(3) European Law 
Journal, (2014) p. 298 have noted that legal scholars in Europe run a similar risk of resorting 
to case law journalism when it comes to CJEU’s case law.
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hallmark of EU law.8 Integrating financial markets in the EU began in the 1980s 
with attempts to harmonize the rules of member states.9 When this approach 
failed, in the 1990s EU legislators turned instead to harmonization of essential 
standards to pave the way for mutual recognition of home country rules in the 
area of securities and banking transactions to achieve the goal of the free flow 
of capital.10 Mutual recognition entails that a financial institution authorized 
in one EU member state can conduct business in any other EU state without 
additional authorization.11 A natural consequence of mutual recognition is the 
principle of home country control under which countries hosting a branch 
of another member state’s financial institution need to accept the institution’s 
home country rules and supervisory practices as controlling the bank branch 
operations and cross-border provisions of services.12 More recently, in 2015 the 
European Commission sought to increase investment in EU member states by 
creating a truly EU-wide single capital market through an initiative called the 
capital markets union (CMU).13

Some commentators have suggested that since London, Europe’s financial 
center, no longer belongs to the EU securities market due to Brexit, the viability 
of the CMU can be seriously questioned.14 On a more positive note, Rosas and 
Armati have suggested that Brexit is unlikely to hinder the integration of the 
EU.15 On the contrary, they argue that amending EU primary and secondary 
law might be easier in a post-Brexit Union given the opposition of the UK to 
commit to deeper European integration.16

8 Treaty on the Functioning of the European Union (consolidated version) [2012] OJ C 326/47 
[hereinafter TFEU], Articles 34, 45, 49, 57; A. Rosas and L. Armati, ‘EU constitutional law: 
an introduction’ (3rd edn, Hart 2018) p. 139 note that the interpretation and application 
of these economic freedoms has expanded since their inception when they merely enabled 
cross-border movements.

9 D. Valiante, ‘CMU and the Deepening of Financial Integration’ in Busch, Danny, Emilios 
Avgouleas and Guido Ferrarini (eds), Capital Markets Union in Europe (Oxford University 
Press 2018) at 2.04.

10 Commission of the European Communities, ‘Completing the Internal Market’ COM [1985] 
310 final, at 6. The mutual recognition principle was first introduced in the Cassis de Dijon 
ruling, see Case C-120/78, Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein, 
EU:C:1979:42, p. 665, point 16.

11 R. Karmel, ‘The EU Challenge to the SEC’ 31(6) Fordham International Law Journal 1692 
(2008) p. 1692.

12 I. Begg, ‘Regulation and Supervision of Financial Intermediaries in the EU: The Aftermath 
of the Financial Crisis’ 47(5) JCMS: Journal of Common Market Studies (2009) p. 1112.

13 European Commission, Commission Green Paper on Building a Capital Markets Union, 
COM [2015] 63 final (18 February 2015). See also European Commission, ‘Action Plan on 
Building a Capital Markets Union’ COM [2015] 468 final (30 September 2015).

14 D. Busch D, E. Avgouleas, and G. Ferrarini, ‘Capital Markets Union after Brexit’ in Busch, 
Danny, Emilios Avgouleas and Guido Ferrarini (eds), ‘Capital Markets Union in Europe’ 
(Oxford University Press 2018) at 1.22.

15 A. Rosas and L. Armati, (2018) p. 3.
16 Ibid.
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EU securities law has evolved significantly throughout the years since its 
inception in the 1960s.17 Currently it comprises a host of directives and reg-
ulations. Regulations have become the preferred legislative instrument of the 
Commission in recent years as opposed to directives in order to forego issues 
with national implementation and to increase the uniformity of the securities 
markets in the EU.18 I will focus here on some of the most central aspects of the 
EU securities regulatory framework, namely what constitutes a security under 
the EU securities regulation, the prospectus regime, and regulation on market 
abuse and insider dealing. 

2.1 Defining Securities under EU Securities Law

EU financial legislation assigns substantial value to determining whether an 
instrument qualifies as a security, referred to as ‘transferable security’ in EU 
securities legislation.19 The main definition of securities under EU securities law 
can be found in Article 4(1)(44) of MiFID II, under which shares, bonds or 
options or similar financial instruments are ‘transferable securities’.20 To qualify 
as a security within the meaning of uniform definition under EU securities 
regulation, the instrument has to meet three formal statutory requirements of 
transferability, standardization, and negotiability.21 Securities are considered 
transferable when they do not contain obstacles that make their transfer impos-
sible.22 Securities are negotiable on the capital market which implies that they 
are standardized instruments.23 Negotiability is not a legal requirement in the 
same manner as transferability but instead, it indicates the ease of exchange 
as a matter of fact.24 Although the statutory definition of a security under EU 

17 For a more nuanced historical development, see N. Moloney, EU securities and financial 
markets regulation (3rd edn, Oxford University Press 2014) p. 706.

18 B. de Jong and T. Arons, ‘Modernizing the Prospectus Directive’ in Busch, Danny, Emilios 
Avgouleas and Guido Ferrarini (eds), Capital Markets Union in Europe (Oxford University 
Press 2018) at 11.13.

19 The Prospectus Regulation (Art. 1(1), 2(a)) but also other central legislation such as Council 
Regulation (EU) No 596/2014 on Market Abuse [2014] OJ L 173/1 [hereinafter MAR] and 
MiFID regime regulate securities.

20 Directive of the European Parliament and of the Council of May 15 2014 on markets finan-
cial instruments and amending directive 2002/92/EC and directive 2011/61/EU [2014] OJ 
L 173/349 [hereinafter MiFID II]. Under 2 Art. 4(1)(15) of MiFID II, securities fall within 
the larger category of financial instruments.

21 G. Ferrarini and P. Giudici, ‘Transferable Securities and the Scope of the Prospectus Regula-
tion’ in Busch, Danny, Guido Ferrarini and Jan Paul Franx (eds), Prospectus Regulation and 
Prospectus Liability (Oxford University Press 2020) p. 132.

22 P. Hacker and C. Thomale, ‘Crypto-securities regulation: ICOs, Token Sales and Crypto-
currencies under EU Financial Law’ 15(4) European Company and Financial Law Review, 
(2018) p. 645.

23 G. Ferrarini and P. Giudici (2020) p. 132.
24 P. Hacker and C. Thomale (2018) p. 645.
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securities law is seemingly unambiguous, new financial innovations such as 
initial coin offerings (ICOs), online-mediated offerings where tokens registered 
on a blockchain are offered in exchange for cryptocoins, have caused many legal 
scholars to question the limits of a security under current EU securities law.25 
As of this writing, the CJEU has not given any decision regarding the definition 
of a security although such clarification might be warranted given the recent 
technological advancements in financial markets.26

2.2 Inside Information in the EU

Inside information under Article 7(1)(a) of MAR is regarded such information 
that is (1) precise, (2) non-public, (3), relating, directly or indirectly, to one or 
more issuers or to one or more financial instruments, and (4) if it were made 
public, would be likely to have a significant effect on the prices of the financial 
instruments or on the price of related derivative financial instruments. These 
four cumulative conditions for information to qualify as inside information 
have caused challenges in their interpretation. Judicial interpretation of the 
CJEU has played an important role in shaping what constitutes inside infor-
mation under EU law.27

The first element of inside information under MAR is the nature of infor-
mation as ‘precise’.28 The purpose of this criterion is to ensure that speculation, 
opinion, and rumors fall out of the scope of inside information.29 Precision of 
information is evaluated considering two factors. First, information is deemed 
to be precise under MAR Article 7(2) if the information indicates a set of 
circumstances which exist (or may reasonably be expected to come into exist-
ence) or an event that has occurred or may reasonably be expected to occur. 
Expression ‘events that may reasonably be expected to come into existence’ 
covers future events that based on an overall evaluation have a realistic pros-
pect of coming into existence or an event to occur.30 Only information that 

25 See P. Maume and M. Fromberger, ‘Regulation of Initial Coin Offerings-Reconciling US and 
EU Securities Laws’ (2019) 19(2) Chicago Journal of International Law for a comparative 
analysis of the regulation on ICOs in the EU and the U.S and P. Hacker and C. Thomale 
(2018) for an analysis of the applicability of EU securities regulation to ICOs.

26 P. Maume and M. Fromberger (2019) pp. 573–574.
27 For instance in Case C-19/11, Markus Geltl v Daimler AG, EU:C:2012:397, paragraph 22, 

the ECJ ruled that intermediate states of a multi-stage process can be deemed to be precise 
information if such a stage could be used for basis of an investment decision. This expansion 
on the definition of inside information has since been codified in paragraphs 2 and 3 of Arti-
cle 7 of MAR.

28 Article 7(1)(a), MAR.
29 N. Moloney, EU securities and financial markets regulation (3rd edn, Oxford University Press 

2014) p. 720.
30 S. Sedbom, ‘Sisäpiiritiedon määritelmä ja sisäpiiritiedon määrittäminen yritysjärjestelyssä’ 

115(6) Lakimies, (2017) p. 846.
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relates to circumstances or events whose realization is unrealistic, unlikely or 
information concerning them otherwise vague falls out of the scope of the first 
factor of the precision requirement.31 Secondly, the precision of information is 
weighed against specificity: information is sufficiently specific if it would allow 
a reasonable investor to make an investment decision without or with low level 
of risk and if it would constitute knowledge that would most likely be exploited 
in the market immediately.32 Interestingly, the direction of the effect on prices 
does not need to be known for the information to meet the first requirement of 
precision.33 This interpretation has been criticized among others by Klöhn and 
Veil who view that without knowing whether the price effect will be negative 
or positive, investors cannot take advantage of the information in their invest-
ment decisions.34 On the other hand, Hansen has suggested that even without 
knowing the direction of the price effect, investors could still hedge against 
investment risk.35

The second element of inside information is its non-public nature.36 MAR 
does not detail to what extent dissemination of information transforms infor-
mation to public. Relying on market egalitarianism, where investors trade on 
an equal basis, would suggest that the price-formation process should reflect 
efficiently the available information; therefore for instance disclosing informa-
tion to an influential group of institutional investors with the power to move 
the market price could suffice to make the information non-public.37 Decisive is 
then the extent to which the information has been de facto disseminated to the 
public regardless of the channel, even incorrect disclosures or media coverage 
can cause the information to become non-public.38 In addition to not expli-
cating the exact process whereby information becomes public, MAR also does 
not specify a time period after which information no longer qualifies as inside 
information. Again, if we analyze this from the perspective of equality of access, 

31 Case C-19/11, Markus Geltl v Daimler AG, EU:C:2012:397, paragraphs 41–49, 56.
32 C. Di Noia and M. Gargantini (2012) p. 499.
33 Case C-628/13, Jean-Bernard Lafonta v Autorité des marchés financiers, EU:C:2015:162, 

paragraph 39.
34 L. Klöhn, ‘Inside Information without an Incentive to Trade? What’s at stake in ‘Lafonta v 

AMF’’ (2015) 10(2) Capital Markets Law Journal 162 (2015), pp. 173–175, 179–180; R. 
Veil, European capital markets law (2nd edn, Hart Publishing 2017) p. 205.

35 J. Hansen, ‘Issuers’ duty to disclose inside information’ (Era Forum Springer, 2017) p. 29.
36 Article 7(1)(a), MAR.
37 N. Moloney, EU securities and financial markets regulation (3rd edn, Oxford University 

Press 2014), pp. 721. Under recital 24 of MAR, the purpose of the regulation is to protect 
the integrity of the financial market and to enhance investor confidence, which confidence is 
based on the assurance that investors will be placed on an equal footing and protected from 
the misuse of inside information.

38 P. Staikouras, ‘Four Years of MADness: The New Market Abuse Prohibition Revisited: Inte-
grated Implementation through the Lens of a Critical, Comparative Analysis’ 19(4) European 
Business Law Review, (2008) p. 781.
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insiders should wait until all investors have had an opportunity within reason 
to access and react to the new information.39

Third, for information to be classified as inside information under Article 
7(1)(a) of MAR, information should relate either directly or even indirectly to 
issuers or financial instruments. Fourth, Article 7(4) of MAR classifies informa-
tion that might impact the price, material information, as inside information.40 
Materiality requirement can be assessed by employing a probability/magnitude 
test: a piece of new information can be considered material if it would alter the 
existing mix of available material information and a reasonable investor would 
be likely to use it as a part of making an investment decision.41 Evaluation 
on whether the information fulfills the materiality requirement and would be 
taken into account by a reasonable investor needs to be conducted based on the 
relevant information available at the time of the alleged abuse of information 
took place, ex ante.42

Article 8(4) of MAR prohibits concern five categories of primary insiders in 
possession of inside information such as members of administrative or manage-
ment bodies of the issuer. The list is, however, non-exhaustive as Article 8(4) of 
MAR extends the prohibition of inside information obtained by ‘any legal or 
natural person’ in circumstances other than mentioned in MAR and they ‘know 
or ought to know that it is inside information’. This extension to the so called 
secondary insiders is somewhat more limited than to primary insiders since 
secondary insiders must have acted intentionally or negligently.43 For primary 
insiders it suffices that they have been in possession of insider information and 
based their investment decision on that information.44

The prohibitions laid down in Article 14(a) of MAR relate to three types of 
behaviors: dealing, recommending/inducing, and disclosing.45 First, a primary 
insider must not engage or attempt to engage in ‘insider dealing’, that is, using 
the inside information by acquiring or disposing of financial instruments to 
which the information relates on his own account or for the account of a third 

39 N. Moloney (2014) p. 722.
40 Ibid.
41 S. Sedbom (2017) p. 853; See also Opinion of Advocate General Mengozzi Case C-19/11, 

Gelt, paragraph 101 and footnote 32. In this opinion Mengozzi refers interestingly to the 
U.S. Supreme Court case Basic Inc. v. Levinson, 485 S.Ct. 224 (1988), in which the conduct 
of a reasonable investor was evaluated using probability/magnitude test. The legal construct 
of reasonable investor as opposed to a macro market impact modeling the U.S. approach 
has since been codified into the EU insider dealing regulation (N. Moloney, 2014, p. 722). 
References to a reasonable investor are found in recital 14 and Article 7(4) of MAR.

42 MAR, Recital 14. See also PK. Staikouras (2008) p. 786.
43 M. Kinander, ‘Ten Years After: The Spector Presumption of Insider Dealing in MAD, MAR 

and MAD II’, Forthcoming, Capital Markets Law Journal (2019) p. 12.
44 Ibid.
45 Article 8, 10, 14, MAR.
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party, either directly or indirectly.46 Secondly, it is also prohibited to recommend 
to another person that they engage in insider dealing or induce another person 
to engage in insider dealing under Article 14(b). If a person engages in inside 
dealing based on a recommendation or inducement and the person knew or 
ought to have known, acting intentionally or negligently, their conduct is pro-
hibited as inside dealing under Article 8(3) of MAR. Lastly, improper disclosure 
is also forbidden; persons must not unlawfully disclose inside information to 
any other person unless the disclosure is a normal part of their employment, 
profession or duties.47

3. SECURITIES LAW IN THE U.S.
The U.S. securities market is the largest in the world, largely due to the magni-
tude of the U.S. economy.48 Since regulation of securities markets in the U.S. 
falls primarily in the authority of federal law, I will exclude state securities (‘blue 
sky’) laws from the analysis.49 The primary focus of the U.S. securities regula-
tion has been on the protection of the so-called ‘retail investors’, that is individ-
uals and households buying stock and bonds to accumulate personal savings.50 
However, the share of institutional investors such as investment, pension funds 
and insurance companies has been on the rise in the U.S. since the 1950s, 
although retail investor protection continues to hold importance in policy and 
politics.51 I will focus my analysis of the U.S. securities regulation on the two 
most prominent federal statutes governing securities transactions, enacted in 
the aftermath of the 1929 Stock Market Crash.

The Securities Act of 1933 (‘The 1933 Act’) regulates how companies issues 
corporate securities in the primary markets, markets for issuing new securi-
ties and the Securities Exchange Act of 1934 (‘The 1934 Act’) regulates the 
purchase and sale of securities in the secondary markets, markets for trading 
existing securities. 52 The 1934 Act also established the federal agency Securities 
and Exchange Commission (the SEC) with broad authority over all aspects of 
the U.S. securities industry, inter alia, the power to enforce securities laws and 

46 Article 8(1), MAR.
47 Article 10(1), MAR.
48 U.S. Department of Commerce, Bureau of Economic Analysis, ‘National Income and Prod-

uct Accounts, Gross Domestic Product: Fourth Quarter and Annual 2017’ (Second Estimate) 
(28.2.2018).

49 J. Cox, R. Hillman and D. Langevoort, ‘Securities regulation: cases and materials’ (7th edn, 
Wolters Kluwer Law & Business 2013) pp. 18–20.

50 ’The SEC, Retail Investors, and the Institutionalization of the Securities Markets’ 95(4) Vir-
ginia Law Review, (2009) p. 1025.

51 J. Coffee Jr., ‘Law and the Market: The Impact of Enforcement’ 156(2) University of Penn-
sylvania Law Review, (2007) p. 293.

52 15 U.S.C. § 78a–78mm; 15 U.S.C. § 77a–77aa.
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to implement additional regulations.53 The primary legislative purposes of these 
acts can be summarized as the prevention of abuses in an unregulated securities 
market through requirements to disclose adequate information to investors and 
prohibition of fraudulent securities transactions.54

3.1 Defining Securities under U.S. Securities Law

Determining whether a financial contract qualifies as a security under U.S. law 
is vital, as U.S. securities regulation does not apply to financial contracts not 
deemed as securities. Which financial contracts qualify as securities and are thus 
subjected to securities regulation under the U.S. federal law has been a debated 
issue since the enactment of the 1933 and 1934 Act.55 The ambiguity around 
what constitutes a security stems from the broad statutory definition found both 
in the provision of the 1933 Act and the 1934 Act, what Cox, Hillman, and 
Langevoort have described as ‘a lawyer’s dream’.56 In the classic case Landreth 
Timber Co. v. Landreth on interpreting the breadth of the statutory definition of 
a security, the U.S. Supreme Court stated that courts should presume any finan-
cial instruments designated as a note, stock, bond, or other instrument named 
in the 1933 Act and 1934 Act to be a security.57 If the financial instrument in 
question is not specifically mentioned in the non-exhaustive list found in the 
acts, such as shares and bonds, the courts apply a four-part Howey test.58 In the 
1946 case SEC v. W.J. Howey Co. the U.S. Supreme Court defined a security 
as: (1) an investment of money (2) in a common enterprise with the (3) rea-
sonable expectation of profit gained (4) primarily or substantially from others’ 
efforts.59 It is thus its economic function that determines whether a transaction 
falls within the definition of a security.60 The Howey test also reflects a flexible 

53 U.S. Securities and Exchange Commission, ‘The Laws that Govern the Securities Industry’ 
(1.10.2013). <https://www.sec.gov/answers/about-lawsshtml.html> accessed 30 June 2020.

54 United Housing Foundation, Inc. v. Forman, 421 S.Ct. 837 (1975) at 849. See also U.S. Securi-
ties and Exchange Commission, ‘The Laws that Govern the Securities Industry’, (1.10.2013).

55 M. Albert, ‘The Howey Test Turns 64: Are the Courts Grading This Test on a Curve’ (2011) 
2(1) William & Mary Business Law Review, pp. 1.

56 J. Cox et al., (2013) p. 27. WH. Riccio, ‘The Ubiquitous Investment Contract’ (2007) 56(2) 
Rhode Island Bar Journal, p. 15 has noted that the legislative purpose with a broad definition 
of a security was to provide flexibility as the drafters could not anticipate all possible future 
investment products.

57 Landreth Timber Co. v. Landreth, 471 S.Ct. 681 (1985).
58 T. Maas (2009), ‘Initial Coin Offerings: When Are Tokens Securities in the EU and US?’ 

Available at SSRN 3337514, (2019) p. 47.
59 Securities and Exchange Commission v. W.J. Howey Co., 328 S.Ct. 293 (1946). The Howey test 

has since been refined in SEC v. Edwards, 540 S.Ct. 389 (2004).
60 G. Castellano, ‘Towards a General Framework for a Common Definition of Securities: Finan-

cial Markets Regulation in Multilingual Contexts’ 17 Uniform Law Review, (2012) p. 465.
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‘substance over form’ approach to defining a security since the focus is on the 
outcome rather than on the appearance of the financial vehicle.61

3.2 Insider Information under U.S. Law

The regulation of insider trading has been described as a ‘brand’ symbol for U.S. 
style securities regulation with the aim of promoting fair play in the stock mar-
kets.62 Under U.S. law, and more specifically under Section 10(b) of the 1934 
Act and Rule 10b-563, insiders can be corporate officers, directors, employees, 
lawyers, consultants, accountants, majority shareholders, or any other individ-
uals who receive private information regarding the trading of securities. The 
1934 Act bans three types of insider trading: section 16 focuses prohibits on 
short-swing trading, section 10(b) bans classic insider trading, and misappro-
priation is a violation of § 10(b) of the 1934 Act.

Section 16 of the 1934 Act concerns statutory insiders; officers, directors, 
and controlling stakeholders with an ownership stake of the company exceeding 
10%. Statutory insiders are required under section 16(a) to fulfill two separate 
requirements: first, they must report their ownership and trading of the com-
pany’s securities to the SEC. Secondly, they have to return all profits made from 
the sale of company stock within any six-month period to the company; short-
swing profits, hence the name short-swing trading. Since section 16(b) imposes 
strict liability on statutory insiders earning profits from short-swing sales, even 
in the absence of market abuse or use of inside information the insiders have to 
turn over the profits to the company.

Section 10(b) includes a prohibition of classic insider trading. A corporate 
insider has engaged in insider trading if that person has material, nonpub-
lic information and he or she breaches a fiduciary duty to their company by 
trading on the information regardless of whether they earn a profit or not.64 
According to the SEC, insiders are subjected to ‘abstain or disclose’ rule in that 
an individual with material inside information should either refrain from using 
the information or disclose the information to the other parties involved in the 
transaction.65 Under the test laid down in Chiarella v. Unites States, insiders not 
only include officers and directors of the company but also anybody entrusted 
with corporate information for a corporate purpose and the corporation has a 

61 United Housing Foundation, Inc. v. Forman, 421 S.Ct. 837 (1975).
62 D. Langevoort, ‘Rereading Cady, Roberts: The Ideology and Practice of Insider Trading Reg-

ulation’ (1999) 99(5) Columbia Law Review, pp. 1329. Some U.S. legal scholars drawing on 
economics have argued instead that insider trading regulation is counterproductive because 
it hinders price adjustment to new private information (D. Carlton and D. Fischel, ‘The 
Regulation of Insider Trading’ 35(5) Stanford Law Review, (1983) pp. 894–895).

63 17 CFR § 240.10b-5.
64 J. Cox et al., (2013), pp. 910–911.
65 Matter of Cady, Roberts & Co., 40 SEC 907 (1961).
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proper purpose for keeping the information confidential.66 The U.S. Supreme 
Court held that the ‘abstain or disclose’ rule applies only to those who owe a 
fiduciary duty to the company, arguably not to make the prohibition too far 
reaching. Fiduciary duty can also be broken when an insider does not trade on 
insider information him or herself but instead passes on the information to 
somebody else, a tippee, who then in turn engages in insider trading.67 Insiders 
are liable as tippers if they reveal material, nonpublic information about their 
company violating their fiduciary duty (1) knowing that the information is 
confidential and (2) they benefit or expect to benefit directly or indirectly.68 
Tippees can be held liable even if they have no fiduciary relation to the com-
pany if they (1) trade on the information, (2) they know it to be confidential, 
(3) they know it came from an insider violating their fiduciary duty, and the (4) 
insider benefited or expected to benefit.69

In addition to prohibitions of short-swing trading and classic insider trad-
ing by corporate insiders, the U.S. securities regulation has expanded its scope 
to curb insider trading in accordance with the misappropriation theory.70 In 
United States v. O’Hagan the Supreme Court officially endorsed the misap-
propriation theory clarifying as its aim the promotion of investor confidence 
through honest securities markets and its applicability to rule 10b-5.71 Rule 
10b–5 is a catch-all provision and the most central anti-fraud securities rule as 
it applies to ‘any person’ who ‘defrauds’ another person in the ‘purchase or sale 
of any security’.72 The misappropriation theory holds that it is illegal for indi-
viduals who have material nonpublic information but owe no fiduciary duty to 
the company’s shareholders to reveal or make use of insider information as this 
would constitute a breach of duty to the source of information.73 All in all, the 
U.S. securities black law and common law precedents prohibit a wide range of 
uses of insider information to achieve fairness in the securities markets.

66 Chiarella v. Unites States, 445 S.Ct. 222 (1980). See also Dirks v. SEC, 463 S.Ct. 646 (1983) 
where the Supreme Court held that even corporate outsiders such as underwriters, account-
ants, lawyers or consultants may have confidential nonpublic information that they must 
refrain from disclosing as a fiduciary duty to the shareholders.

67 S. Almousa, ‘Friends with Benefits: Clarifying the Role Relationships Play in Satisfying the 
Personal Benefit Requirement under Tipper-Tippee Liability’ 23(5) George Mason Law 
Review, (2016) p. 1259.

68 See Dirks v. SEC, 463 S.Ct. 646 (1983).
69 Ibid.
70 S. Almousa (2016) p. 1258.
71 United States v. O’Hagan, 521 S.Ct. 642 (1997).
72 J. Cox et al., (2013) p. 905.
73 Ibid. 916.
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4. COMPARING SECURITIES LAW 
IN THE EU AND THE U.S.

Describing ‘black letter law’ and case law from the EU and the U.S. in secu-
rities law has laid the necessary groundwork for mapping the legal landscape 
concerning securities regulation in both jurisdictions. To further the analysis of 
this study next I will explore possible reasons explaining differences in securities 
law between the EU and the U.S.

European securities markets have remained underdeveloped compared to 
those of the U.S. for a host of factors.74 Reasons include obstacles for cross-bor-
der transactions such as capital markets remaining a national issue regulated by 
national corporate law, tax codes, and conflict-of-laws principles.75 Moreover, 
EU pension funds have holdings amounting to only half of those of their U.S. 
counterparts that are key investors in the U.S. capital markets.76 Also the ten-
dency among household investors to favor investing in one’s home country due 
to legal and linguistic barriers, the home country bias, has kept the EU securi-
ties markets less developed compared to the U.S.77 Measures identified in the 
CMU have the purpose of making the securities markets in EU more developed 
akin to the U.S.78 Additionally, in contrast to significant direct holdings by 
individuals in the U.S., European markets have been long dominated by insti-
tutions.79 This entails that the U.S. securities regulation has laid heavy focus on 
protecting retail investors whereas in Europe economic growth has been fueled 
largely by a tradition of bank financing.80 The European Commission has taken 
steps to create a stronger securities market in the EU by easing the process of 

74 D. Valiante, ‘Europe’s Untapped Capital Market: Rethinking integration after the great finan-
cial crisis’ Final report of the European Capital Markets Expert Group. Task Force Report 
(February 2016) p. 28.

75 European Commission, Commission Green Paper on Building a Capital Markets Union, 
COM [2015] 63 final (18 February 2015) 2; European Commission, Communication from 
the Commission to the European Parliament, the Council, The European Economic and 
Social Committee and the Committee of The Regions on the Mid-Term Review of the Cap-
ital Markets Union Action Plan, SWD [2017] 224 final (8.6.2017) 6, 21.

76 Commission staff working document, ‘Initial reflections on the obstacles to the development 
of deep and integrated EU capital markets, Accompanying the document Green Paper Build-
ing a Capital Markets Union’, SWD [2015] 13 final (18.2.2015) 12.

77 Commission staff working document, ‘Initial reflections on the obstacles to the development 
of deep and integrated EU capital markets, Accompanying the document Green Paper Build-
ing a Capital Markets Union’, SWD [2015] 13 final (18.2.2015) 31.

78 The CMU identified nine regulatory priorities such as reducing regulatory barriers for going 
public and developing pan-European pension funds to achieve its goal of the EU wide capital 
market. See European Commission, Communication from the Commission to the European 
Parliament, the Council, The European Economic and Social Committee and the Committee 
of The Regions on the Mid-Term Review of the Capital Markets Union Action Plan, SWD 
[2017] 224 final (8.6.2017).

79 J. Coffee Jr., (2007), pp. 293–294, 298.
80 Ibid. 298.
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raising funds in the EU securities markets and by creating a CMU.81 Interest-
ingly, the U.S. securities market is often viewed as a benchmark for the desired 
future development of the EU securities market, indicating Europeans’ yearn 
to approximate the EU securities market closer to the U.S. securities market.82

Both in the EU and the U.S., it is essential to determine whether a financial 
vehicle qualifies as a security to know whether securities laws apply. Despite 
differences in historical developments leading to the formation of the legal con-
cept security, semantically the definition of a security within the EU and the 
U.S. is fairly similar.83 However, the criteria whereby the nature of the financial 
instrument is evaluated differs significantly between these jurisdictions: in the 
U.S. the primary tool is the four-part Howey test that emphasizes the outcome 
of a transaction rather than its legal form.84 In the EU the statutory require-
ments focus on the transfer of units in the secondary market rather than on 
the underlying investment characteristics. Since the statutory requirements in 
the EU are set out in detail, they minimize the possibility of discretion, which 
is in stark contrast to the more flexible, ‘substance over form’ approach chosen 
by the U.S. Supreme Court.85 Maume and Fromberger have sought to explain 
this difference by EU lawmakers’ aim to achieve a uniform interpretation of 
securities laws within all the member states by employing detailed criteria on 
a security.86 They further argue that whereas the black-letter approach of the 
EU can offer high level of legal certainty to the markets, applying a ‘substance 
over form’ approach of the U.S. in the EU context would result in regulatory 
divergences between the courts of different member states and thus impede 
harmonization.87

By adopting a historical comparative perspective on the purpose and develop-
ment of regulatory approaches to insider trading on both sides of the Atlantic, 
an understanding of possible reasons underlying the different legal approaches 
can be gained. Although the morally questionable nature of using confidential 
information for personal gain dates back to classical era, sanctioning its use 
through financial regulation is a more recent phenomenon in the U.S. and 
even more contemporary in the EU.88 However, the emphasis on what is to 
be protected varies: the ECJ has outlined the protection of the integrity of 
the financial markets, market egalitarianism, as the purpose of ban on insider 

81 P. Horsten, ‘‘Light’ Disclosure Regimes: Secondary Issuances’ in Busch, Danny, Guido Fer-
rarini and Jan Paul Franx (eds), Prospectus Regulation and Prospectus Liability (Oxford Uni-
versity Press 2020) p. 243.

82 Examples of this tendency of benchmarking the U.S, see for instance Commission of the 
European Communities, ‘Completing the Internal Market’ COM [1985] 310 final, 46.

83 G. Castellano (2012) p. 480.
84 P. Maume and M. Fromberger (2019) p. 572.
85 Ibid. 566.
86 Ibid. 573.
87 Ibid. 573.
88 S. Mock, ‘The Concept of Insider Dealing’ in Market Abuse Regulation (2017) p. 16.
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dealing whereas in the U.S. the focus lies on protecting certain corporate rela-
tionships of fiduciary kind.89 Interestingly, the rationale of the U.S. insider ban 
protects companies’ interests’ which is focus of micro economics whereas the 
European model is concerned with the integrity of the market, typically the 
focus of macroeconomics. Explanations drawing on cultural differences can 
be put forth as the U.S. is known to be the most individualistic country in the 
world judged by Hofstede’s cultural dimension of individualism versus collec-
tivism.90 The American dream for personal freedom, success, and redemption 
characteristic of the early settlers of the U.S. soil continue to shape U.S. culture 
to this day whereas European values on average fall somewhere in between the 
extreme American individualism and Asian collectivism.91 Moreover, European 
countries tend to favor egalitarianism marked by commitment to others and 
equality.92 Since the two areas to be compared, Europe and U.S., are not both 
“apples” in the meaning that Europe is a continent and the U.S. is a country, 
we need to settle to deal with what is deemed to be “European” cultural values 
“on average” bearing in mind that even within an individual European country 
and or U.S. state sometimes even stark differences in culture are to be noted.

The EU has lagged behind the U.S. in sanctioning insider dealing, since 
the first EU-level regulatory measure prohibiting insider dealing was adopted 
as late as at the end of the 1980s.93 In contrast, the U.S. Supreme Court had 
already legitimatized ban on insider trading over a century earlier in 1817, 
justifying the title of the U.S. as first mover in sanctioning insider dealing.94 
The U.S. doctrine of prohibitions of insider trading has since this decision been 
developed through statutory provisions, case law, and SEC regulations.95 The 
more stagnant progress of the EU insider dealing regime makes sense given the 

89 Case C-628/13, Jean-Bernard Lafonta v Autorité des marchés financiers, EU:C:2015:162, 
paragraph 21, 33; N. Moloney, EC Securities Regulation, Second edition (2008) p. 928.

90 See G. Hofstede, ‘Culture’s consequences: International differences in work-related values’ 
Newbury Park, CA: Sage (1984) p. 148. It is beyond the scope of this article to address the 
criticism that Hofstede’s work has received among others for its focus on sampling only within 
one organization and problems with methodology. I draw on Hofstede’s cultural dimensions 
even with their shortcomings since they have achieved the status of a paradigm within cross 
cultural studies.

91 S. Kitayama, H. Park, A.T. Sevincer, M. Karasawa, & A.K. Uskul, ‘A cultural task analysis of 
implicit independence: Comparing North America, Western Europe and East Asia’ (2009) 
Journal of Personality and Social Psychology, 97, p. 232.

92 V. L. Vignoles, P.B. Smith, M. Becker, M.J. Easterbrook, ‘In search of a pan-European cul-
ture: European values, beliefs, and models of selfhood in global perspective’ (2018) Journal 
of Cross-Cultural Psychology, 49(6) p. 868.

93 The Insider Dealing Directive was adopted in 1989, see Council Directive 89/592/EEC of 
13 November 1989 coordinating regulations on insider dealing [1989] OJ L 334/30.

94 See Laidlaw v. Organ, 15 S.Ct. 178 (1817).
95 N. Moloney, ‘EU securities and financial markets regulation’ (3rd edn, Oxford University 

Press 2014), p. 706; M. Ventoruzzo (2014) p. 29. For a more detailed yet concise discussion 
on the legal history of insider trading in the U.S., see S. Mock ‘The Concept of Insider Deal-
ing’ in Market Abuse Regulation (2017) pp. 15–20. On comparing insider trading, see e.g. 
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slower development of market finance in the EU compared to the U.S.96 The 
decision-making mechanisms of the union have also played a role: EU mem-
ber states, especially Germany, were reluctant to adopt a statutory prohibition 
on insider dealing since it was deemed to form a natural part of conducting 
business.97 This shift in “business as usual” both from a practical and ethical 
standpoint bears resemblance to charging interest on loans: what is now an 
inherent part of modern finance – perhaps notwithstanding Islamic banking 
with creative solutions to circumvent charging interest – was banned as usury 
by both theologians and jurists in the Middle Ages.98 Thus, by “zooming out” 
from our current standpoint chronologically and geographically, we can per-
ceive that the current status quo regarding a regulated legal phenomenon in a 
certain geographical area is indeed only one of many options with the potential 
to form a legitimate part of financial law. Additionally, if we perceive geography 
as the horizontal dimension and time as the vertical dimension (painfully aware 
of how Western visualizing time as linear as opposed to e.g. cyclical), we could 
add a third dimension to mark what could have potentially been and what is 
ban on insider trading across legal cultures and time.

At the substantive level, the U.S. Supreme Court has based the prohibition 
of insider trading on the violation of fiduciary duties not to broaden the scope 
of insider trading in excess and to cause chilling effects on financial markets.99 
The downside of the American approach is that defining boundaries for the 
existence of fiduciary relations leaves leeway for interpretation.100 In the EU, 
in contrast, the approach to prohibit insider dealing has been a straightforward 
rule embracing the parity-of-information approach: any person in possession 
of private, price-sensitive information, which qualifies as inside information, is 
banned from trading.101 Since the parity of information approach adopted by 
the EU is broader in its scope, some conduct violating European rules would 
be allowed under the U.S. doctrine on insider ban.102 The focus of the two 
approaches then varies: in the EU it is the price-sensitive information that is at 

L. Klöhn ‘Marktmissbrauchsverordnung: Verordnung (EU) Nr. 596/2014 über Marktmiss-
brauch’ (2018) pp. 265–266.

96 N. Moloney (2014) p. 706.
97 See D. Standen, ‘Insider trading reforms sweep across Germany: Bracing for the cold winds 

of change’ (1995) 36(1) Harvard International Law Journal, pp. 179–184 on a comparative 
analysis of perspectives on insider trading in the U.S. and EU.

98 For an analysis of the historical roots of usury, see J. Munro ‘The Medieval Origins of the 
Financial Revolution: Usury, Rentes, and Negotiability’ (2003) 25(1), The International His-
tory Review, p. 510.

99 M. Ventoruzzo (2014) p. 29.
100 S. Mock ‘The Concept of Insider Dealing’ in Market Abuse Regulation (2017) pp. 15–20.
101 C. Silane, ‘Electronic Data Theft: A Legal Loophole for Illegally-Obtained Information-A 

Comparative Analysis of US and EU Insider Trading Law’ (2008) 5 Seton Hall Circuit 
Review, pp. 351–352; M. Ventoruzzo (2014) p. 29.

102 S. Mock, ‘The Concept of Insider Dealing’ in Market Abuse Regulation (2017) p. 31.
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the center of the prohibition regardless of who, even a bystander, is in the know 
whereas in the U.S. the focus is on the actor with fiduciary relation with the 
source of the information. This rather simplified distinction between the Euro-
pean and American approach does not still do justice even to the macroscopic 
differences: the misappropriation theory in the U.S. expands the prohibition 
to whoever, as long as they misuse information belonging to their principal.103 
Had the U.S. pursued the parity of information approach set forth in its early 
legislation but later shifting to fiduciary-duty-based theory by the seminal case 
Chiarella, the legal approaches to insider trading in the U.S. and the EU might 
have converged significantly more than currently. Again, this reflects the deci-
sive role of the U.S. Supreme Court in determining the scope of legislation, a 
hallmark of the American common law system.

To summarize, where the federal statutes governing the primary and sec-
ondary securities markets in the U.S. have been applied in the context of a 
unified, single nation with a vibrant securities market and historically a wide 
retail investor base, the EU has long sought to integrate the national securities 
markets of its member states into a single financial market through differing 
harmonizing approaches entailing a host of directives and more recently, a heav-
ier focus on regulations to enable more uniform application of EU securities 
law. Prohibition on trading on inside information in the EU is more recent but 
more extensive whereas the U.S. approach is older and more limited in scope.104 
I have sought to explain detected differences in ban on insider trading by trac-
ing the differing historical and cultural developments regarding insider trading.

5. CONCLUDING REMARKS
Winston Churchill stated in a speech delivered in post-war Europe that the 
only way to achieve peace, safety, and freedom in Europe was through creating 
‘a kind of United States of Europe’.105 More recently, Mario Draghi, the former 
president of the ECB, depicted EU financial supervision in the light of one of 
the aims of the U.S. Constitution, establishing ‘a more perfect Union’.106 Both 
Churchill’s and Draghi’s messages reflect the potential parallels between the 
EU and the U.S., while simultaneously the fact that Churchill’s vision remains 

103 S. Mock, ‘The Concept of Insider Dealing’ in Market Abuse Regulation (2017) p. 18.
104 M. Ventoruzzo (2014) p. 25.
105 W. Churchill, Speech to the Academic Youth Zürich, Switzerland, (19 September 1946) 

<http://www.law.tohoku.ac.jp/~schaefer/documents/churchill.pdf> accessed 27 June 2020.
106 M. Draghi, ‘Europe’s pursuit of ‘a more perfect Union’. Lecture at Harvard Kennedy School 

(9 October 2013) <http://www.ecb.europa.eu/press/key/date/2013/html/sp131009_1.
en.html> accessed 27 August 2020. The preamble of the U.S. Constitution provides, inter 
alia: ‘We the people of the United States, in order to form a more perfect union, [...], do 
ordain and establish this Constitution for the United States of America’.
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unfulfilled, points to the vast differences in historical, linguistic, cultural, polit-
ical, and economic context in the EU compared to the U.S.

In this study, I have analyzed securities law in the EU and the U.S. in com-
parative context. I find that differences in prohibitions of insider trading have 
been mostly developed through U.S. Supreme common law whereas in the 
EU prohibitions of insider dealing are set out by statutory requirements. The 
differences in financial markets law stem from differences in investors, differing 
levels of integration of capital markets, and regulatory authority. The U.S. has 
been ahead of the EU in terms of a more vibrant securities market overseen by 
a centralized securities regulator, the SEC, as well as having a long-standing 
doctrine on prohibitions of insider trading. In turn, the securities markets have 
remained less developed in the EU due to a host of impediments to cross-border 
transactions, long traditions of bank financing and the reluctance of member 
states to adopt statutory prohibitions of insider dealing. In the light of these 
findings, a comparison of securities law in the EU and the U.S. proved to 
be neither a hopeless endeavor of comparison of apples and oranges nor is 
the securities law so identical on both sides of the Atlantic as to warrant the 
label ‘potayto, potahto’. Perhaps the most fruitful approach is found somewhere 
between these two extremes.
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